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Memorandum 

To: Nel:son Smith 

From: Arny Rifkind 

Date: November 14, 1998 

Re: Two Charter School Laws 

Two charter schools laws exist side by side in the D.C. Code: one passed by ------- . 

Congress, D.C. Code § 31-2853.11 ~. and the other passed by the D.C Council, 

D.C. Code§ 31-2801 The following is an analysis of the differences between the 

two statutes and why the congressional act should be understood to have superseded the 

D.C. Council act. 

I. Background on the Two Statutes 

The first law, is found at D.C. Code§ 31-2853.11 to 2853.25. This law is 

denominated as "Subpart B. Public Charter Schools," within "Subchapter II. District of 

Columbia School Refi "in tum within "Chapter 28. Charter Schools." This statute 

was passed oi(f nl 26, 1996 y Congress as part of a ma.oivc appropriations bill. Pub. 

L. No. 104-134, § 2201 s.g., 110 Stat. 1321. Certain sections of that law were 
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amended, 1 as part of a second appropriations bill, on September 30, 1996. Pub. L. No. 

104-208, § 5205, 110 Stat. 3009.2 

The other law, passed by the D.C. Council, is found at D.C. Code§ 31-2801 to 

2829. This law is denominated as "Subchapter I. Public Charter Schools," within 

"Chapter 28. Charter Schools." This statute became effective on May 29, 1996, having 

been signed by the Mayor on March 26, 1996 and transmitted to both Hou:s1::s of 

Congress3 for its review. Public Charter School Act of 1996, D.C. Act 11-243, 1997 

Advance Legis. Service 144 ( 1996). 

Each of these statutes seems to ignore completely the existence of the other. 

While§ 30\ of the D.C. Council public charter school law addresses "conditional 

applicability," this merely affects a particular section(§ 217, codified at D.C. Code§ 31-

2827) within the public charter school law dealing with fiscal year 1996 federal 

appropriations. Likewise, comparing the effective dates of the two statutes does not 

provide any basis for reconciling them. The note following the D.C. Council public 

1 The various amendments on September 30. 1996 were as follows: ( 1) Section 31-2853. l I (Process for 
filing charter petitions) was amended to limit applicants to one application per year; (2) Section 31-2853. l 2 
(Contents of petition) was amended slightly with respect to identification of the school's real property; (3) 
Section 31-3853.13 (Process for approving or denying public charter school petitions) was amended with 
respect to the conditions necessary for approval); (4) Section 31-2853 .19 (District of Coiumbia public 
school services to public charter schools) was amended; (5) Section 31-2853.22 (Charter renewal) was 
:amended to rewrite subsections (a) and (d)(6): (6) Section 31-2853.23 (Charter revocation) w11s amended to 
change the grounds for permissive revocation in subsection (a); and (7) Section 31-2853 .24 (Public Charter 
School Board) was amended. 

2 Other p:iru of the congressional public charter school law were amended in minor rcsJ)l."Cts on September 
9, 1996, by Pub. L. No. 104-194, § 145, 110 Stat. 2356 (§ 31-2853.14), and on November 19, 1997, by 
Pub. L. No. 105-100, §§ 167-169, 111 Stat. 2190 (§31-2853.13,-2853.15, -2853.24). 

3 O.C. Code § l-233(c)( 1) provides for a 30-day period of conaressional review of statutes pa,scd by the 
D.C. Council before they can become effective. Section 401 of the D.C. Council public charter school law 
provided th.at it ghould become effective upon expiration of this 30-day period and approval by the 
Financial Responsibility and Management Assistonce Authority. 
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charter school law in the D.C. Code says that it became effective May 29, 1996. 4 The 

congressjonal statute provides that it "shall be effective during the period beginning on 

April 26, 1996 and ending 5 years after such date." D.C. Code§ 31-2851 (applying to 

the entire Subchapter II, which includes the public charter school law). 

ll. SignIBcant Dlff erences Between the Two Laws 

• Both statutes contain basically similar procedures for petitioning to establish a charter 

school except that under the D.C. Council law, the D.C. Board of Education is the 

only chartering authority (D.C. Code, §31-28-1 l(a)) while under the congressional 

law. both the Board of Education and the Public Charter School Board are chartering 

entitic:s. D.C. Code §31-2852.13 and 31-2852. 

• The procedures following the denial of a petition by a chartering authority are 

different under each statute. Under the D.C. Council law, the D.C. Council may 

review a denied petition and the decision of the Council is not subject to judicial 

review. D.C. Code § 31-281 l(c). In contrast, the congressional law provides that the 

chartering authority's decision to deny a charter school petition is subject to judicial 

review. D.C. Code§ 3l-2853.13(i)(2). 

• The statutes differ regarding who has the obligation to monitor the charter schools. 

The D.C. Council law provides that the Superintendent shall monitor, assess and 

evcluate each charter school and can charge Oa<lh school a fee ofup to ½ of 1 ¾ of the 

annual budget of the school for the costs of monitory. D.C. Code §31-2819. The 

congressional act contains no similar role for the Superintendent. Rather, it provides 

• More than 30 days elapsed between March 26, !he d11te of passage of the D.C. Council law, and May Z9, 
the date it became effective. This may be because the 30-calendar-day waiting period required by 
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that the applicable chartering authority shall monitor charter schools. D.C. Code §31-

2853.21. 

• The D.C. Council law provides that each charter school is a local education agency 

and is eligible for the same federal financial assistance as public schools under the 

authority of the Board of Education. D.C. Code §31-2823(a). By contrast, the 

congressional law provides that charter schools are local education agencies only for 

limited purpos~s./ D.C. Code §31-2853.20. 
-- •• ,._,.-"' ,--••-•••• .• ~e 

• Both statutes require that a charter school submit an annual report which includes a 

financial statement. The congressional law requires that the statement be "audited by 

an independent certified public accountant in accordance with Government auditing 

standards for financial audits issued by the Comptroller General of the United States." 

D.C. Code§ 31-2853.14(c)(l l) (emphasis added). The D.C. Council law merely 

requires that the annual report include a financial statement "approved by a certified 

public accountant." D.C. Code § 3 l-2815(j). 

• The congressional statute requires that an odd number of persons, not to exceed 15, 

sit as members on the Board of Trustees. D.C. Code§ 31-2853.lS(a). The D.C. 

Council law allows up to 7 members on the Board. D.C.Code§31-2816(a). 

• The charter revocation sections are notably different. The D.C. Council law's charter 

revocation provision, D.C. Code § 31-2820, providc:IJ in subsection (c){3) for a formal 

hearing. If the Board of Education revokes a charter, the school may request review 

by the D.C. Council. D.C. Code§ 3 l-2820(e). However, "(t]he Council's decision 

shall be final and not subject to judicial review." l!l. 

§ l-233(c)(l) excludes Saturdays, Sundays, holidays, and some days during which the Hou!le is not in 
ecesion or becau,e of delayed approval by the Financial Respon!libility and Management Assistance 
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• The grounds for mandatory revocation are considerably more broad in the o.c. 
Council law than in the congressional law. In the D.C. Council law, for example, 

failure to make satisfactory progress toward meeting student achievement 

expectations require;; the Board to revoke. D.C. Code§ 31-2820(b)(4), whereas under 
"7:"-" - _.,~ 

,-·-· 

the congressional statute the Board may revoke for that reason, D. C. Code § 31 • 

2853.23(a)(l )(B). Furthennore, the D.C. Council law provides for mandatory 

revocation where the school fails to meet minimum academic standards for District of 

Columbia public schools. The congressional law does not contain an analogous 

ground for revocation. 

Ill. Determining Which Statute Governs D.C. Charter Schools 

The United States Constitution vests Congress with the exclusive legislative 

authority over the District of Columbia. U.S. Const. art. I,§ 8, cl. 17. The District of 

Columbia Self•Government and Governmental Reorganization Act. D.C. Code§ 1-201 

RQ,, delegates some of Congress's legislative power to the D.C. Council, D.C. Code § 

1-204, while retaining Congress's ultimate legislative authority over the District of 

Columbia. D.C. Code§ 1-206. Thus, while the D.C. Council possesses the ability to 

legislate in District matters, Congress retains the authority to enact any legislation within 

the scope of its legislative power and to amend or repeal any law passed by the D.C 

Council. lg, 

In light of this authority, one of the strongest arguments in favor of the 

applicability of the congressional charter school law is that Congress twice amended the 

statute after not only the passage but also the effective date of the D.C. Council statute. 

Authority. 
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An alternative theory ls the .. lrnpllclt repeal .. theory discussed in District Council 

2D v. Di§trict ofCoiumbja, No. Civ.A. 97-0185(EGS), 1997 WL 446254 (D.D.C. July 29, 

1997), In District CQuOGil, plaintiffs challenged their employment tennination, arguing 

that under a statute passed by the D.C. Council they had a constitutionally protected 

property interest in their jobs~ Defendants conceded that the statute had given plaintiffs a 
l 

t.....,~"--""'"~-«"« 

protected property interest; however, a subsequently enacted congressional 

appropriations statute had implicitly repealed the D.C. Council law, eliminating this 

protected interest. The court recognized that "repeal by implication is disfavored," id. at 

6. but nonetheless found that '"if the two [acts] arc repugnant in any of their provisions, 

the latter net, without any repealing clause, operates to the extent of the repugnancy as a 

repeal of the first."' Id. (quoting United States v. I):ue.n, 78 US. (11 Wall.) 88, 92 

(1870) (alteration in original)). Since the P!Ovisions of the two statutes could not be 

reconciled, the court held the O.C. Council law to be implicitly repealed by the 

congressional statute. Id. at 7. 

Even, however, where there is not "an outright repugnancy, a repeal may be 

implied in cases where the later statute covers the entire subject 'and embraces new 

provisions plainly showing that it was intended as a substitute for the first act.'" State of 

Rhode Island v. Narrasansett lndian Tribe:, 19 F .3d 685, 703. 704 (1st Cir. 1994) 

(citations omitted). cert ds:nic;d. 115 S. Ct. 298 (1994). The First Circuit further 

explained that "[t]he rule is that, generally, there can be no partial implied repeal absent 

repugnancy. This is simply another way of stating that congressional intent to substitute 
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a later act for an earlier one will ordinarily be implied only if the later act usurps the 

whole ground occupied by the first." Id. at n.19.5 

Under the reasoning of District Council, the congressional statute passed on April 

26 implidtly repealed any "repugnant" provisions in the March 26 D.C. Council law. 

Such repugnant provisions would include D.C. Code§ 3 l-2820(c) (formal hearing 

required for charter revocation), g 31-2820(e) (Board's revocation of charter to be 

reviewed by D.C. Council whose decision is not subject to judicial review),§ 3 l-

2853.13{j)(2) ( chartering authority's denial of petition for charter school to be reviewed 

by D.C. Council whose decision is not subject to judicial review). In addition, the 

provi:,ions of §31-2819, granting the Superintendent the authority to monitor the charter 

schools, are repugnant to the congressional statute's provisions requiring the chartering 

authorities to oversee and monitor the charter schools. D.C. Code §31-2853.21. 

Alternatively, under the extended reasoning of Narragansett. the congressional statute 

may be understood to have "usurp[ed] the whole ground occupied by" the D.C. Council 

statue and consequently, to have impliedly repealed the entire D.C Council statute. 

Assuming the viability of the "implicit repeal" argument, the issue becomes one 

of timing. The D.C. Council passed its charter school law on March 26. Congress did 

not pass a joint resolution disapproving the D.C. Council law during the requisite 30-day 

wa;ting period. However, Congress passed its own charter school law on April 26. 

during the 30-day period. 6 On May 29, the D.C. Council charter school law came into 

5 Note that despite the discussion in Narragansett about a complete repeal of a statute, the First Circult held 
in that case that where the Settlement Act and Gaming Act clash, the lntter (the later passed) prevails to the 
extent of the repugnancy. Id. at 704. 

0 Section 1-233(c)( 1) provides that an act passed by the D.C. Council shall take effect "upon the expiration 
of the 30-caleudar-day period." During the JO.day period, CongreSR may paH a joint resolution 
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effect. Therefore, the viability of this argument rests on the premise that Congress can 

implicitly repeal a D.C. Council statute after the statute is enacted (March 26) but before 

it takes effect (May 29). 

154327 

disapproving of the D.C. Council act. Such a joint resolution will be deemed to have repealed the D.C. 
Council act. 
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Comments: 

Note the apparent contradiction: The conference report language for the School Reform Act 
states that on March 26, 1996, the Mayor returned D.C. Bill 11-318 to the Council without his 
signature; whereas, the legislative history in the D.C. Code for Law 11-135 states that the 
Mayor signed D.C. Bill 11-318 on~March 26,..122.6.. This evidence supports the position that 
Law 11-135 should not have become effective. 
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